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COMMITTEE REPORT
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NO:

MR. SPEAKER:
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Your Committeeon __ Public Policy, Ethicsand Veterans Affairs _, towhich wasreferred

House Bill 1246

same back to the House with the recommendation that said bill be amended as follows:
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Delete everything after the enacting clause and insert thefollowing:

SECTION 1. IC 36-1-12-14 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2002]: Sec. 14. (a) This section
applies to public work contracts in excess of one hundred thousand
dollars ($100,000) for projects other than highways, roads, streets,
aleys, bridges, and appurtenant structures situated on streets, alleys,
and dedicated highway rights-of-way. This section also applies to a
lessor corporation qualifying under 1C 21-5-11 or IC 21-5-12 or any
other lease-back arrangement containing an option to purchase,
notwithstanding the statutory provisions governing those | eases.

(b) A board that enters into a contract for public work, and a
contractor who subcontractspartsof that contract, shall includeintheir
respective contracts provisions for the retainage of portions of
payments by the board to contractors, by contractorsto subcontractors,
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1 and for the payment of subcontractors. Etther the board of At the
2 discretion of the contractor, er beth; shet ptace the retainage shall be
3 held either by the board or shall be placed in an escrow account,
4 with a bank, savings and loan institution, or the state as the escrow
5 agent. The escrow agent shall be selected by mutual agreement
6 between board and contractor or contractor and subcontractor under a
7 written agreement among the bank or savings and |oan institution and:
8 (2) the board and the contractor; or
9 (2) the subcontractor and the contractor.
10 Theboard shall not berequired to pay interest on the amounts of
11 retainagethat it holdsunder this section.
12 (c) To determine the amount of retai nage to be withheld, the board
13 shall:
14 (2) withhold no more than ten percent (10%) of the dollar value
15 of al work satisfactorily completed until the public work is fifty
16 percent (50%) completed, and nothing further after that; or
17 (2) withhold no more than five percent (5%) of thedollar value of
18 all work satisfactorily completed until the public work is
19 substantially completed.
20 If upon substantial completion of the public work minor items remain
21 uncompl eted, an amount computed under subsection (f) of thissection
22 shall be withheld until those items are compl eted.
23 (d) The escrow agreement must contain the following provisions:
24 (1) The escrow agent shall invest all escrowed principal in
25 obligations selected by the escrow agent.
26 (2) The escrow agent shall hold the escrowed principal and
27 income until receipt of notice from the board and the contractor,
28 or the contractor and the subcontractor, specifying the part of the
29 escrowed principal to berel eased from the escrow and the person
30 towhom that portion isto be released. After receipt of thenotice,
31 the escrow agent shall remit the designated part of escrowed
32 principal and the same proportion of then escrowed incometothe
33 person specified in the notice.
34 (3) The escrow agent shall be compensated for the agent's
35 services. The parties may agree on a reasonable fee comparable
36 with fees being charged for the handling of escrow accounts of
37 similar sizeand duration. Thefee shall be paid from the escrowed
38 income.
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1 The escrow agreement may include other terms and conditions
2 consistent with this subsection, including provisions authorizing the
3 escrow agent to commingle the escrowed funds with funds held in
4 other escrow accounts and limiting the liability of the escrow agent.
5 (e) The contractor shall furnish the board with a performance bond
6 equal to the contract price. If acceptableto the board, the performance
7 bond may provide for incremental bonding in the form of multiple or
8 chronological bonds that, when taken as a whole, equal the contract
9 price. The surety on the performance bond may not be released until
10 one (1) year after the date of the board's final settlement with the
11 contractor. The performance bond must specify that:
12 (1) a modification, omission, or addition to the terms and
13 conditions of the public work contract, plans, specifications,
14 drawings, or profile;
15 (2) adefect in the public work contract; or
16 (3) a defect in the proceedings preliminary to the letting and
17 awarding of the public work contract;
18 does not discharge the surety.
19 (f) The board or escrow agent shall pay the contractor shalt be
20 patd i fult; inctuding e eserowed prinetpat and escrowed theome; by
21 the board and escrew agent; within sixty-one (61) days after the date of
22 substantial completion, subject to sections 11 and 12 of this chapter.
23 Payment by the escrow agent shall include all escrowed principal
24 and escrowed income. If within sixty-one (61) days after the date of
25 substantial completion there remain uncompleted minor items, an
26 amount equal to two hundred percent (200%) of the value of each item
27 asdetermined by thearchitect-engineer shall bewithheld until theitem
28 is completed. Required warranties begin not later than the date of
29 substantial completion.
30 (g) Actionsagainst asurety on aperformance bond must be brought
31 within one (1) year after the date of the board'sfinal settlement withthe
32 contractor.
33 (h) Thissubsection appliesto public work contracts of lessthan two
34 hundred fifty thousand dollars ($250,000). The board may waive the
35 performance bond requirement of subsection (€) and accept from a
36 contractor anirrevocableletter of credit for an equivalent amount from
37 anIndianafinancial institution approved by the department of financial
38 institutionsinstead of aperformance bond. Subsections (e) through (g)
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1 apply to aletter of credit submitted under this subsection.
(Referenceisto HB 1246 as introduced.)

and when so amended that said bill do pass.

Representative Kuzman
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